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ARGUMENT

At the trial,
1.

the trial

court found the following

facts:

"The contract price for building the home was $190,200.00—
plus $29,000.00, which equals one half the price of the
building lot."

2.

"The contract price was a fixed cost price, not a cost plus
price."

3.

(R. 99; R. 404).

(R. 102; and R. 408).

"As construction proceeded, Plaintiff did not properly pay
for all labor and materials as the contract required."

(R.

100; R. 404-05).
4.

As a direct result of Plaintiff's failure to properly pay
for those costs, and in order to avoid having liens placed
on their home, Defendants were forced to pay those costs
from their own funds in the amount of $140,000.00.

(R. 100;

R. 405).
5.

Under the contract, the $140,000.00 should have been paid by
Plaintiff.

(R. 100; R. 405).

Defendants argue in their cross appeal that, based on the above
findings, the trial court erred as a matter of law in not
awarding Defendants an additional $140,000.00—the difference
between the contract price and the price Defendants were forced
to pay.

in its response to Defendants' cross appeal, Plaintiff

makes the following three arguments:
(1)

Plaintiff argues that the contract price of $190,200.00

was actually for a "mich smaller home" not the home actually
built by Plaintiff for Defendants.

Appellant's Reply Brief and

Brief in Opposition to Appellees' Cross-Appeal (hearinafter

Appellant's Brief in Opposition) at p. 10-11.
however, did not find this to be true.

The trial court,

Although Plaintiff does

not directly challenge the trial court's findings quoted a b o v e —
i.e., Plaintiff does not allege that the findings were arbitrary,
capricious or clearly erroneous—Plaintiff does imply that the
trial court erred in its findings.
(2)

Plaintiff further argues that awarding Defendants the

difference between the contract price and the price actually paid
would unjustly enrich Defendants and put Defendants in a better
position than they would have been if had the contract been
performed by Plaintiffs.

Appellant's Brief in Opposition at p.

11-12.
(3)

Plaintiff finally argues that the trial court

erroneously held that the parties had stipulated at trial that
the costs overruns equalled $140,000.00.

Appellant's Brief in

Opposition at p. 12.
All of Plaintiff's arguments fail generally because, as is
the case in Plaintiff's other brief already filed, Plaintiff has
failed to marshall the evidence.

Appellant knows, and has been

put on notice, that it must marshall all the evidence in

support

of the trial court's findings in order to demonstrate that the
evidence, including all reasonable inferences drawn therefrom, is
insufficient to support the findings.
Shares, 850 P.2nd 487 (Ut. App. 1993).
to comply.

Reinbold v. Utah Fun
Appellant simply refuses

Had Plaintiff marshalled the evidence, as is

required, it would have apprised this Court of the frivolity of
2

Plaintiff's arguments.

The evidence supporting the trial court's

findings of fact was plentiful and unchallenged.

This Court

should, therefore, rule summarily in favor of Defendants and
dispose of Plaintiff's appeal.
Plaintiff's three arguments also fail substantively.

The

first argument fails because the evidence presented at trial
supports the trial court's findings.

The second argument fails

because putting Defendants in the same position they would have
been in had Plaintiff not breached its agreement, requires that
Plaintiffs reimburse Defendants for the cost over runs.

The

third argument fails because there was evidence presented

I

regarding the cost overruns; Matt Mattson testified regarding
those overruns, Plaintiff never offered any evidence disputing
amount of the overruns, and the trial court relied on Mattson's
testimony.
I.

THE EVIDENCE PRESENTED AT TRIAL SUPPORTS THE TRIAL COURT'S
FINDING THAT THIS FIXED CONTRACT PRICE FOR DEFENDANTS' HOME
WAS $190,200.00 PLUS $29,000.00 FOR ONE HALF OF THE COST OF
THE LOT.
In support of its argument that the contract price was for a

"much smaller home" Plaintiff cites first to Phil Bates'
testimony.

Appellant's Brief in Opposition, citing (R. 459).

Plaintiff's argument is as follows:
1.

Bates testified that he submitted a cost breakdown, and a
set of plans for a small home, exhibit 5, to Far West Bank,
in order to obtain a construction loan of $190,200.00.

(R.

454, line 20-24).
2.

Bates testified that Exhibit 5, the plans for the smaller
3

home, had less square footage that the home eventually built
by Plaintiff for Defendants.
3.

(R. 459, line 6-10)

Bates testified1 that the home that Plaintiff eventually
built for Defendants is represented by Exhibit 12, the plans
for Defendants' home.

(R. 11, line 6-11).

Plaintiff argues, therefore, that the contract price of
$190,200.00 was not for Defendants7 home, but for a much smaller
home.

This is absolutely false, however, as is made clear by the

evidence presented at trial.

Defendants will now marshall the

evidence which supports the court's findings.
Bates testified that the smaller home, unlike the home
actually built for Defendants, did not have a pool.
line 6-10).

(R. 459,

Yet the construction cost breakdown (Exhibits 6, 9

and 56) which Bates claims was submitted with the smaller house
plans (Exhibit 5) to the bank, provides
pool\.

(R. 454, line 11-24).

in its

budget

for

a

Furthermore, the final set of

plans, exhibit 12, was completed and stamped for approval on May
3rd, 1993.

(R. 456 line 9-25).

Yet, as late as July, 20th,

1993, the construction cost breakdown2 still showed a budget of
$190,200.00, and that the project was still within budget, ten
days

before

the

home was completed.

Exhibits 21 and 56; and (R.

460-461) . During the. trial, Bates claimed that the construction
1

The amount budgeted for the pool, exhibits 9 and 21, is
the exact amount actually expended. See exhibit 63.
2

The construction cost breakdown was generated by ProMax,
(R. 467 lines 4-6), and presented to Defendants every two weeks
during the period of construction. See exhibit 21, dated draw
columns.
4

cost breakdown had nothing to do with the actual cost of
Defendants' home.
believe.

The trial court found this difficult to

(R. 465 line 24 to 467 line 6) .

But even more revealing is exhibit 29, the home builder's
insurance policy forms filed and signed by Bates, and the checks
for the insurance premiums signed by Culley Davis, owner of
ProM^x.

These documents show that, as late as July 28th, 1993—

three days before the completion of the home (R. 460 line 25 to
461 line 1)—both Bates and Davis signed and certified that the
completed

value

of the home was only $165,000.00.

It is Bates'

perjured testimony, together with the contradictory testimony
offered by the rest of Plaintiff's witnesses, and the clarity of
the exhibits, which caused the trial court to conclude the
following:
The testimony presented on behalf of the plaintiff is too
inconsistent and contradictory to be persuasive.
(R. 778, line 7-8). The trial court found that the home actually
built for Defendants by Plaintiff had a fixed contract price of
$190,200.00.

The evidence presented $t trial not only supports

the oourt's findings, but is so overwhelming that were the court
to h^ve found otherwise, it would havs been clearly erroneous in
so doing.
The only evidence Plaintiff offers in support of its first
argument—that the construction cost breakdown was for a much
smaller home that the one actually built—is Bate's perjured
testimony.

I addition to this "evidence" Plaintiff also

misstates the record.

Plaintiff asserts that the Mattsons
5

(Defendants) acknowledged that "the home ProMax [Plaintiff]
actually built was not the home the purported contract was based
upon, but was a much larger home of over 7,000 square feet,"
Appellant's Brief in Opposition, page 11. This is a complete
misrepresentation of the record; Defendants made no such
"acknowledgement" at trial. What Mr. Mattson did

acknowledge is

that he and Bates used a model home, which was based on plans
similar

to exhibit 5, and then modified the idea for the home

until the plans for his existing home, exhibit 12, were created.
(R. 638 line 7 to 15).
build

his

Mattson never stated that the contract

to

home was based on any set of plans other than exhibit

12, the plans for his existing home.

(R. 691 line 18 to R. 692

line 5; R. 653 line 5 to 17).
In addition to the evidence cited above, the following also
supports the trial court's finding that the home built for
Defendants had a fixed cost price of $190,200.00:
1.

Martha Riley testified that Bates admitted to her that the
contract for Defendants' home was for a fixed price.
598 line 19-22).

(R.

At no time during the trial did Bates ever

deny making this admission to Martha Riley.
2.

Matt Mattson testified that Bates told him how much the home
would cost, that the Mattsons told Bates that they could
live within that budget, that the contract was not open
ended, that the Mattsons asked Bates to guarantee the price,
and that there was never any indication that the house would
go over budget until August, 1993.
6

(R. 641 line 23 to 643

line 7 ) .
Mattson testified that even in August, 1993, when some of
the contractors were coming in over budget, Bates reassured
him that they were still within their budget and that Bates
could make adjustments to keep the cost within budget.

(R.

643 line 8 to R. 644 line 2 ) .
Culley Davis (owner of ProMax) testified that Phil told him
that there was a basic price of $165,000 or $195,000.00 for
the Mattsons' home.

(R. 755 line 9-14).

Mattson testified that he applied for a construction loan of
$190,200.00 because Bates told him that would be the cost of
the home.

(R. 637 line 21 to R. 638 line 3 ) .

Mattson testified that Bates told him the cost of building
the home, based on exhibit 12 plans, would be $219,2 00.00,
which included one half the lot costs, or $190,200.00 for
the cost of construction plus $29,000.00 for one half of the
lot.

(R. 638 line 18 to 639 line 2 ) .

Bates never told Mattson that the $190,200.00 was just an
estimate.

(R. (»39 line 7-11) .

Mattson testified that he had conferred with his business
partner prior to entering into the agreement with Bates to
build the home.

Mattson testified that his business partner

had also used Bates as a contractor and that his home had
gone over budget.

Mattson testified that he did not want to

end up in the same situation as his partner.

Mattson

testified that he explained this concern to Bates and that
7

Bates reassured him they would not go over budget. (R. 63 9
line 12 to 640 line 8).
Mark Barraclough (Plaintiffs witness) , the loan officer who
took Mattson's application and processed the construction
loan, testified that the plans for the smaller house,
exhibit 5, were probably not the plans he was given with the
construction loan application.

(R. 488 line 17 to R. 489

line 3).
Mark Barraclough testified that, with respect to the plans
for the house that was actually constructed, exhibit 12,
they looked familiar and he had seen them before.

(R. 500

line 18-19; R. 501 line 18-20).
Mark Barraclough was asked if it is standard in the banking
industry to fund a construction loan based on plans which
will not be used in the construction of the particular home.
Mr. Barraclough replied that "it shouldn't happen.11

(R. 501

line 12 to R. 502 line 2).
Mark Barraclough, testified that he would never fudge
numbers just to,get loan approval and would never accept
figures to get a loan approved if he knew they were
incorrect.

(R. 490 line 25 to R. 491 line 7 ) .

Mark Barraclough was presented with a transcript of a taped
recorded telephone conversation, which he had with Matt
Mattson.

Mark Barraclough was asked to read portions of the

conversation onto the record in open court.

Mr. Barraclough

read his own words from that taped conversation:
8

"So it

seems to me you [Mattson] went—we went in for a certain
dollar figure, . • that was all you needed,"

(R. 479 line

7-8 and line 14).
The above evidence demonstrates that the trial court's
findings of fact were not clearly erroneous, that they should not
be set aside, and that they were based on uncontroverted and
overwhelming evidence.
In addition to the above evidence regarding the fixed price
nature of the contract, other evidence was presented that Bates
had engaged in the "bait and switch" scam with other victims.
For example, Martha Riley testified that, after she and her
husband closed on the purchase of their home, Bates came back and
asked for another $160,000.00.

She also testified that her

contract with Bates was a fixed cost price.

(R. 600 line 17-21).

Bates never refuted her testimony in court.
Plaintiff, through it's agent, Phil Bates, had lured
unsuspecting homebuilders—the Mattsons being two of his victims-into contracts which Plaintiff never intended to honor.
Evidence was presented at trial that Bates first told the victims
that he could save them large sums of money, if they would allow
him to build their home and show it in the Parade of Homes show.
Because contractors receive valuable advertising through the
Parade of Homes, the actual construction cost is much less than
it would normally be.

Culley Davis, owner of ProMax, testified

regarding these tremendous savings:
Culley Davis:

"You also have a lot of vendors, contractors, that
9

want to market and advertise their products in
your house and therefore, you have a lot of people
approaching you with all kinds of deals, giving
you things free labor or free upgrades and just
paying for the labor and things of that, so there
is a lot that goes on."

(R. 748 line 23 to R. 749

line 3).
Question:

There are discounts that are obtained?

Davis:

Substantially large discounts and it's very, very
tempting for a person building a home —

as a

matter of fact I know several people that have
been in the Parade of Homes and have never met a
person that didn't go over budget that was in the
Parade."

(R. 749 line 5-9).

In truth, it was Bates who was tempted, and he eventually
succumbed.

He promised his victims huge discounts, and then,

after the home was completed, he sued for cost over runs which he
failed to pay or control.

There were never any change orders,

red lining of the plans, or notices given to the unsuspecting
home builders that the home was over budget.
This "bait and switch" scam was also used on the Rileys.
Martha Riley offered the following testimony at trial:
Question:

"Did he [Bates] ever tell you that he and Matt had
a—that the terms of their understanding was?

Martha Riley:

No.

V7ell, he said they had a fixed price on his

house and that he was building it for the Parade
10

of Homes and that he was getting them all these
freebies and he had all these people that were
coming in and giving them tubs and sinks and
anything that was going into the house because
they were in the Parade of Homes and that's—he
had talked to me before we'd started our home,
telling me all these good deals Mattson did, and
that was the first time I'd heard Matt Mattson's
name brought up was the fact he got all these
freebies for him for the Parade of Homes."

R. 602

line 2-12).
Question:

"How much money did he tell you he could save
you?"

Martha Riley:

"He was going to do around 40 percent or more he
figured on the house."

(R.

602 line 23-24).

Based on the testimony and evidence presented at trial, the trial
court found:
On two other occasions Bates engaged in the so-called costplus versus fixed price bait and switch action. Rick and
Martha Riley testified that after Bates' involvement with
Defendants, they had Bates in 1993, build their home with
the understanding that they had a fixed price agreement of
$3 00,000.00. There was no written agreement. After the
Rileys paid their $300,000.00, Bates demanded an additional
$160,000.00 for,extras. The Rileys finally paid Bates an
additional $30,000.00 just to be rid of the problem. Bates
had threatened the Rileys that if they did to him what the
Mattsons did, he would "burn them" as he had the Mattsons.
Selva Kumaraa testified that Bates built his home before
March of 1994. After closing, when everything was paid,
Bates demanded more money. He harassed Kumaraa to the point
where Kumaraa paid him an additional $600.00—again to get
rid of the problem. Exhibit 57 is the cancelled check
endorsed by Phil Bates dated August 12th, 1994. The Kumaraa
budget was for $100,000.00 and the overage was an additional
11

$13,000.00.

There was again no written contract.

(R. 406-407, Amended Findings of Fact and Conclusions of Law). 3
The evidence at trial was overwhelming regarding the nature of
the contract, the home to be built, and the true actions of
ProMax and Bates.

The contract was a fix priced contract for the

home actually built by ProMax and not for a smaller home.

The

trial court's findings should not be set aside.
II.

DEFENDANTS SHOULD BE PLACED IN AS GOOD A POSITION AS THEY
WOULD HAVE BEEN HAD PLAINTIFF NOT BREACHED.
The trial court found that Plaintiff agreed to build

Defendants house for $190,200.00.

(R. 99; R. 404). The trial

court found that the contract price was a fixed price.

(R. 102;

R. 408). The trial court found that "[a]s construction
proceeded, Plaintiff did not properly pay for all labor and
materials as the contract required."

(R. 100; R. 404-05).

The

trial court found that "[a]s a direct result of Plaintiff's
failure to properly pay for those costs, and in order to avoid
having liens placed on their home, Defendants were forced to pay
those costs from their own funds in the amount of $14 0,000.00."
(R. 100; R. 405). The trial court found that under the contract,
the $140,000.00 should have been paid by Plaintiff.
The trial court, however, did

405).

not

(R. 100; R.

award Defendants the

$140,000.00 they were forced to pay, which constituted a clear

3

It must be pointed out that the findings of fact and
conclusions of law attached Plaintiff's Brief in Opposition were
amended and made part of the record. In deciding this case the
Court of Appeals should look to the Amended Findings of Fact, not
those attached to Plaintiff's Brief.
12

error of law.

Instead, the trial court concluded:

[a]s far as the cost overruns are concerned, I concluded
that the parties received what they paid for. Therefore, in
my estimation, there is no damage claim back for that sum.
(R. 779 line 25 to R. 780 line 3 ) . This conclusion is clearly in
error.

What Defendant bargained

for the price of $190,200.00.

for

was to have their home built

Defendants paid $140,000.00 too

much as a "direct result of Plaintiff's failure to properly pay
for those costs . . . "

(R. 100; R. 405). Defendants should be

awarded judgment in the amount of $140,000.00.

This would put

them in as good a position as they would have been had Plaintiff
not breached the contract.

Otherwise, Bates will have been

granted license to continue defrauding unsuspecting victims.
III. THE TRIAL COURT'S FINDING THAT THERE WERE $140,000.00 IN
COSTS OVERRUNS IS SUPPORTED BY THE EVIDENCE AT TRIAL.
Plaintiff and Defendants both agreed that the cost of
Defendants' home exceeded $190,200.00.
however, as to who was responsible.

The parties disagreed,

Plaintiff argued that the

reason the cost was higher was because the Mattsons had agreed to
pay more.

Defendants argued that the cost was higher because

Plaintiff breached the contract.

The evidence at trial supported

the trial court's finding that the amount of cost overruns was
$140,000.00.
At one point during the trial, Matt Mattson began to
introduce evidence which showed the extent of the cost overruns:
1.

Mattson testified that the back fill was supposed to be
free.

Mattson had to pay for it in the end which resulted

in a cost overrun.

(R. 654 line 18 to R. 655 line 13).
13

2.

Mattson testified that the sheet rock was supposed to be
$12,000.00.

Mattson paid $15,800.

(R. 655 line 14 to R.

656 line 3).
After Mr. Mattson has finished submitting evidence regarding the
first two examples of cost overruns, the trial court interrupted
and stated that rather than have each and every item submitted
into evidence, that Mr. Mattson should just offer his testimony
regarding the overrun total.

(R. 658). Mattson testified that

the total cost overrun was $140,000.00; Plaintiff never disputed
this figure.
In fact, the matter of the cost overruns was raised later in
the trial and, again, Plaintiff did not dispute the amount of the
cost overruns.

(R. 662) . The trial court summarized the extent

of the stipulation in this manner:

"I suppose the stipulation

is, if I'm correct about this, that the final cost of the home
was approximately $140,000.00 over $190,200.00 plus half the
lot."

(R. 662 line 20-22).

$140,000.00 figure.
nature

Plaintiff did not refute the

What Plaintiff did dispute, however, was the

of that figure; Plaintiff claimed the figure was the

result of a cost plus contract to build Defendants' home while
Defendant alleged the $140,000.00 was a cost overrun resulting
from Plaintiff's breach of contract.

The nature of the

$140,000.00 was later found by the trial court to be the result
of Plaintiff's breach, because

the

14

contract

was found

to be a

fixed price contract.4

The trial court's finding should,

therefore, be sustained.
CONCLUSION
As has been the pattern, Plaintiff has refused to marshall
the evidence in support of the trial courts finding.

On this

basis alone, this Court should summarily dismiss Plaintiff's
appeal and rule in favor of Defendants' cross appeal.

Even if,

however, the Court is willing to look beyond Plaintiff's refusal
to comply with the requirement of marshalling the evidence, it is
obvious from the trial court record that the trial court's
findings were supported by evidence presented at trial.
Furthermore, the trial court clearly erred as a matter of law by
not awarding judgment against Plaintiff and in favor of
Defendants in the amount of $140,000.00 for the cost overruns and
Plaintiff's breach of contract.
following:

Defendants requests the

(1) that the Court sustain all of the trial court's

findings as being supported by the evidence; (2) that the Court
sustain the trial court's conclusions of law respecting
Plaintiff's tortious interference with Defendants' contract to
4

The issue again came before the court later in the trial.
Plaintiff's counsel, apparently sensing that his client was in
trouble, asked for documentation regarding the overruns.
Defendant's counsel objected citing the prior stipulation. (R.
703 line 6-7). Defendant's counsel offers to present the
documentation to the court regarding the exact figure. (R. 703
line 22-24). The Court then instructs Plaintiff's counsel that,
if he is interested, he can examine the documentation upon which
Mr. Mattson relied when testifying that the cost overruns were
$140,000.00. The trail court then found that there had been a
stipulation. (R. 704). Plaintiff never bothered to examine the
documentation regarding the $140,000.00 and never challenged the
figure at trial.
15

sell their home; (3) that the Court sustain the trial court's
conclusion of law respecting Plaintiff's breach of the building
warranty, given by Plaintiff to Defendants, which breach
consisted of Plaintiff failing to correct $23,000.00 dollars of
workmanship deficiencies caused by Plaintiff and paid for by
Defendants; (4) that the Court affirm the trial court's judgments
against Plaintiff and in favor of Defendant in the amount of
$193,000,00, plus costs; (5) that the Court find the trial court
erred as a matter of law in not awarding an additional judgment
against Plaintiff and in favor of Defendants in the amount of
$140,000.00 for breach of contract.

(6) that the Court find the

trial court erred in not awarding Defendant's punitive damages
and attorneys fees.
Respectfully submitted this

/O
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day of 1997,
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